ETHICS OBLIGATIONS
WHEN A LAWYER LEAVES

A LAW FIRM

SANDRA J. COLHOUR!

MOST LAWYERS NO LONGER JOIN

LAW FIRMS EXPECTING TO STAY UNTIL
RETIREMENT. SEVERAL TIMES OVER THE
COURSE OF A LEGAL CAREER, A LAWYER
MAY REQUIRE ETHICS-BASED GUIDANCE
IN ADDRESSING THE THORNY ISSUES
SURROUNDING A LAWYER’S DEPARTURE
FROM A FIRM.2

A departing lawyer and the lawyers remaining
at a firm have ethical and legal obligations to
firm clients and to each other, and both the
firm and departing lawyer have legitimate
business interests in the future practice of law.
These duties and interests may be difficult to
harmonize.

Understanding relevant ethics obligations
is a necessary step in reconciling lawyers’
departure-related duties, but it does not end
the inquiry. Where ethics rules are silent,
applicable law may impose duties. What the
ethics rules permit, applicable law may limit
or proscribe, particularly when it comes to the
timing of communication with the firm and
its clients and the copying or removal of firm
property, intellectual or otherwise.” Private law firms are
businesses, and lawyers must carry out their ethics obligations
in conformance with their fiduciary duties, valid obligations
in their employment or partnership agreements, and the
applicable law of partnership, agency, property, contracts,
and unfair competition. While these legal parameters are
important, this article focuses exclusively on the ethics
obligations of Missouri lawyers.

Required reading for Missouri lawyers leaving their firms,
and the attorneys remaining behind, is the 1997 lawyer
disciplinary case In the Matter of Cupples.” In reprimanding a
lawyer for pre-departure misconduct, the Supreme Court of
Missouri dispensed specific directives to lawyers about their
fiduciary duties, the obligation to protect the interests of
clients, and the necessity of honesty and fair dealing when a
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firm and one or more of its lawyers go their separate ways.
In addition to examining Cupples I, the prudent lawyer
facing a departure from a firm will proceed in light of other
ethics obligations in the Rules of Professional Conduct,
as well as duties under applicable law, seeking additional
guidance if warranted. What follows is an ethics roadmap for
Missouri lawyers, both those leaving their firms and those
staying behind in the wake of an associate’s or partner’s
departure. Disputes and disciplinary concerns are minimized
when lawyers abide by four categories of departure-related
ethics obligations: (1) communicating notice; (2) ensuring
competent and continuous representation; (3) protecting
confidentiality and resolving conflicts of interest; and (4)
» avoiding misconduct.

_ Communicating Notice

~ Clients must receive prompt communication
" about material changes in the circumstances

of their representations. The Court in Cupples I
made it clear that clients are not lawyers” “mer-
chandise” and cannot be bought or sold, that
they have the right to choose who will repre-

- sent them, and that in civil cases this right is
“near absolute.”

The Rules of Professional Conduct protect
. this right. Rule 4-1.16, Declining or Terminat-
ing Representation, requires a lawyer to take
steps to withdraw if the lawyer is discharged
by the client.’ A client can discharge a lawyer
“at any time, with or without cause.”” With
slender exception, lawyers in Missouri are prohibited by Rule
4-5.6 from offering or signing a partnership, shareholder, or
employment agreement that restricts the right of a lawyer to
practice after termination of the relationship, in part because
such agreements limit the freedom of clients to freely choose
counsel.

When a lawyer leaves a law firm, whether voluntarily or
involuntarily, timely notice to the client about changes in the
circumstances of the representation is critical to the client’s
right to choose its own counsel.® A lawyer is required by Rule
4-1.4 to communicate adequate information to allow a client
to make informed decisions about the representation. The
Court in Cupples I issued specific directives about who should
issue the notice and to whom, as well as the notice’s purpose,
content, and format.
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From Whom Notice Must Be Given

Communication with clients is the responsibility of both the
departing lawyer and the law firm.? A failure in this duty by
either responsible party may justify discipline.’® To protect the
interests of clients, departing lawyers and their firms should
make every effort to cooperate in issuing the communica-
tion jointly.!! If circumstances will not allow for joint notice,
both the firm and the departing lawyer retain the obligation
to ensure clients receive proper notice.'? A law firm is not
permitted to prohibit a departing lawyer from promptly no-
tifying clients, even if the lawyer’s departure is abrupt or due
to termination of employment by the firm.'* Clients must be
notified of a material change in their representation regard-
less of whether the change is occasioned by the departure
of a partner, associate, or an attorney affiliated with the firm
“of counsel.”* Subordinate lawyers are bound by the Rules
of Professional Conduct, and neglect of the well-established
professional duty to communicate adequately with clients may
result in discipline, even if the subordinate lawyer is acting at
the direction or insistence of other lawyers at the firm."®

The Rules of Professional Conduct do not address whether
a lawyer must notify the firm of an impending departure
before notifying clients. Because firm lawyers have a fiduciary
duty to treat each other fairly and honestly,'® most ethics
advice strongly encourages lawx ers to notify the firm of an
impending departure before noufvmg clients. 17

1o Whom Notice is Required

Notice of a lawyer’s departure from a firm need not be
given to former clients of the departing lawyer or to all clients
of the firm. Notice is to be provided to current clients for
whom the lawyer has provided “material representation,” for
it is those clients for whom the lawyer’s departure occasions
a “material change” in the circumstances of the representa-
tion.’® Other ethics advice describes the proper recipients
of notice as clients with whom the departing lawyer has had
“significant client contact.”"? Because of the importance of
providing clients with notice, it is advisable in a questionable
case to err on the side of caution by informing the client.?°

A departing lawyer who has not yet left a firm should exer-
cise caution in unilaterally notifying other clients, such as for-
mer clients or clients for whom the departing attorney has not
provided material representation. While a departing lawyer is
still associated in a firm, unilateral communication about the
departure issued by the lawyer to firm clients under circum-
stances in which communication is not required by Rule 4-1.4
or the guidance in Cupples I may raise concerns by the firm
that a lawyer is attempting to solicit firm clients in violation of
a lawyer’s fiduciary duty to the firm.*!

Purpose and Content of Notice
The primary purpose of the notice is to obtain the client’s
informed direction as to whether the client wishes to be rep-
resented in the matter by the law firm, the departing attorney,
or new counsel of the client’s choosing.? If the departing law-
yer or firm is unable or unwilling to continue the representa-
tion post-departure, the client should be so informed, and
the remaining available options for representation should be
offered to the client.”® The communication should be profes-
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sional in nature and content and should not attempt to influ-
ence a client’s choice of counsel.* Client notice of this nature
has long been an ethics obligation in Missouri.”

Other jurisdictions provide guidance that lawyers’ depar-
ture-related notice to a client should not disparage the depart-
ing lawyer or law firm or urge termination, should be carefully
worded and narrowly circumscribed, should balance the duty
to protect client freedom with the departing lawyer’s duty not
to undermine the duty of loyalty owed to a firm, and should
contain no false or misleading information.*

Notice should be timed to serve the client’s best interest
rather than the interests of the departing lawyer or firm.* If
a lawyer’s departure will require withdrawal from the repre-
sentation, Rule 4-1.16(d) requires that a client’s interest be
protected to the extent reasonably practicable, including the
giving of reasonable notice to the client to allow the client time
for employment of other counsel.

Lawyers should take care to ensure information in the no-
tice is truthful and does not misrepresent either side’s ability to
represent the client under the changed circumstances. Notice
to clients that is dishonest, fraudulent, deceitful, or contains
misrepresentations runs afoul of Rule 4-8.4(c).

If a client contacts the firm or departing lawyer for addi-
tional information about a lawyer’s departure or its impact
on the client’s representation, lawyers should provide what is
reasonably necessary to assist the client in making an informed
decision.”® Responses to client inquiries should reiterate the
client’s right to freely choose its own counsel.”® Departing law-
yers should be mindful of what one jurisdiction described as a
“hazy border” between ethically r equu ed communications and
those violating other law.® The Court in Cupples I opined that

while a lawyer is affiliated with a firm, the lawyer’s fiduciary
duty includes not putting self-interests before the interests of
the partnership, not competing with the firm, and not solicit-
ing clients before withdrawing from the firm.*

Even when ethics obligations to clients have been met by
a lawyer pre-resignation, any post-departure solicitation of
clients of a lawyer’s former firm must comply with Rule 4-7.3,
Direct Contact with Prospective Clients. Although a lawyer’s
fiduciary duty to the firm does not prohibit post-resignation
competition with the former firm, lawyers should be mind-
ful that applicable law may limit solicitation of firm clients. A
lawyer who has left a law firm and provides false or misleading
information to firm clients, or wrongfully uses the firm’s client
list to contact clients in an effort to persuade them to change
firms, may prompt claims at law by the firm.*

Format of Notice

The Court in Cupples I left open the format required for
notice to clients when a lawyer leaves a firm. The notice may
be written, personal, or “by some other means,” provided it is
“professional in nature and content,” avoids solicitation, and
assists the client in exercising its right to choose its counsel.®

Given the Court’s pointed warning in Cupples I that a lawyer
or firm’s failure to fulfill its duties to clients in this context may
_justifv disciplinary action, lawyers are advised to notify clients
in writing.** Written notice provides a record of the fact, tim-
ing, nature, and content of the notice.A writing permits time
for due care in crafting language to address client interests
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and simultaneously to comply with lawyers’ fiduciary duties to
each other while associated in a firm.

If exigent circumstances require personal or telephone no-
tice to protect a client’s interests, a follow-up writing reiterat-
ing the client’s right to choose counsel is recommended.

Ensuring Competent and Continuous Representation

Law firms and departing lawyers should cooperate to
ensure client representation is competent and continuous
throughout the transition. When a client chooses to be repre-
sented by a lawyer who is part of a law firm, both the individ-
ual lawyer representing the client and those at the firm with
managerial authority have duties to the client imposed by the
Rules of Professional Conduct.”® Rule 4-1.1 requires compe-
tent representation of the client, and Rule 4-1.3 requires that
the representation be provided with diligence. Rule 4-5.1
requires partners and other supervisory lawyers in a firm
to make reasonable efforts to ensure the firm has polices in
place assuring all lawyers within the firm provide competent
and diligent representation and comply with all other du-
ties in the Rules of Professional Conduct. The rule further
requires lawyers in a firm with direct supervisory authority
over another lawyer to make reasonable efforts to ensure the
supervised lawyer complies with the rules, and under certain
circumstances, a managerial lawyer can be responsible for
misconduct of a lawyer under the manager’s supervision.”’

Departing lawyers and the firms they leave behind must
cooperate to ensure an orderly transition of client matters
when a lawyer departs from a firm.* In addition to their mu-
tual duty to provide appropriate notice to clients, both firms
and lawyers leaving firms have duties to ensure client files are
maintained in accordance with Rule 4-1.22 or transferred ap-
propriately, to withdraw in accordance with Rule 4-1.16 from
representing clients who discharge them or for whom they
cannot continue representation, and to make sure the tasks
are carried out competently and professionally.*’

Files of Departing Attorney’s Current and Former Clients

In exercising their right to choose who will continue to rep-
resent them, clients are entitled to direct attorneys or firms
to transmit their original files to counsel of choice.*” The firm
must honor the client’s directions, even if fees are owed to
the firm.*" Notice to a current client about a lawyer’s impend-
ing departure should explain that a client’s original file will
remain with the firm until or unless the client elects to be
represented by the departing attorney or new counsel.*?

The files of a departing attorney’s former clients should
remain with the firm unless the firm and departing attorney
agree otherwise and former clients grant informed consent
to the transfer of the files to the custody of the departing
lawyer.*

To fulfill the mutual duties of the departing attorney and
the law firm to provide competent and diligent representation
to the client during the transition period, attorney work prod-
uct should remain in the client file.* The departing attorney
and firm should cooperate to ensure access by the client’s cho-
sen counsel to complete information about upcoming dead-
lines and other information necessary to protect the client’s
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interests during and following the transition.*

Once a client exercises its choice, other attorneys of record
must promptly withdraw from the representation in ac-
cordance with Rule 4-1.16, Termination of Representation.
Prompt efforts to protect the client’s interest upon termina-
tion as required by Rule 4-1.16(d) include relinquishing the
original client file, refunding any advance payment of fee or
expense that has not been earned or incurred, and taking all
other reasonably practicable steps to protect the interest of
the client.

In the event of a law firm dissolution, lawyers are required
by Rule 4-1.22, Retaining Client Files, to make reasonable
arrangements for the maintenance of client files. Clients must
be given contact information that will enable them to exercise
their right to obtain their files in the future.

Dispule Over Fees Between Departing Attorney and Former Firm

A dispute about fee division must not be permitted to
interfere with prompt distribution of a client’s undisputed
funds as required by Rule 4-1.15 (Trust Accounts and Prop-
erty of Others) and Rule 4-1.16 (Declining or Terminating
Representation).*® A fee dispute between a firm and departing
lawyer often centers around the proper division of a contin-
gency fee when a lawyer leaves a firm before a matter is con-
cluded. If a firm’s partnership, shareholder, or employment
agreement is silent on the issue, applicable law will govern.
Rule 4-1.5(e), which addresses division of fees between law-
yers not in the same firm, does not regulate or prohibit the
division of fees to be received in the future for work carried
out while lawyers were previously associated in a firm.*” If
lawyers who are no longer in the same firm jointly enter into
a new agreement with a client to provide representation, the
lawyers must comply with Rule 4-1.5(e) in dividing the fee.

A lawyer and firm who are unable to resolve a dispute over
fee division may consider contacting the Lawyer-to-Lawyer
Dispute Resolution Program offered by The Missouri Bar.*®

Protecting Confidentiality and Resolving Conflicts of
Interest

Lawyers must protect the confidentiality of client informa-
tion while simultaneously detecting and resolving conflicts of
interest. Departing lawyers and their firms have a duty under
Rules 4-1.6 and 4-1.9 to protect the confidentiality of infor-
mation related to the representation of current and former
clients of the firm. The lawyer also has an ongoing obligation
not to enter an affiliation with a new firm under circumstanc-
es that would result in a violation of the duties owed to clients
and former clients under Rule 4-1.7 (Conflict of Interest:
Current Clients) and Rule 4-1.9 (Duties to Former Clients).*’

Under most circumstances, Rule 4-1.10 will impute to all
lawyers in a firm the conflicts of interests of any lawyer in the
firm, including those conflicts brought to the affiliation by a
lawyer joining the firm. Missouri’s Rule 4-1.10 makes no pro-
vision for screening or the use of an “ethical wall” to defeat
the rule’s imputation of conflicts among firm lawyers. Lawyers
are obligated to adopt reasonable procedures, appropriate
for the size and nature of the firm and its practice, to detect
and resolve conflicts of interest. Lawyers who are unaware of
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conflicts of interest because of a failure to implement adequate
procedures are not excused from ethical liability.*

Rule 4-1.6 was amended in 2017 to permit lawyers to dis-
close information to the extent reasonably necessary to detect
and resolve conflicts of interest arising from a lawyer’s employ-
ment change or changes in ownership or composition of a law
firm, provided the information revealed would not compro-
mise the attorney-client privilege or otherwise prejudice the
client.’' Comment [18] to Rule 4-1.6 provides guidance that
disclosures authorized by the rule ordinarily must be limited
to no more than the identity of those involved in a matter, a
“brief summary of the general issues involved,” and informa-
tion as to whether the matter has concluded. Disclosures for
this purpose are not permitted until the lawyer and prospec-
tive new firm have entered into “substantive discussions” about
the new relationship.>®

Lawyers and their new firms or prospective new firms may
use the information disclosed pursuant to Rule 4-1.6(b)(5)
only to the extent necessary to detect and resolve conflicts
of interest.>® Guidance in Comment [18] to Rule 4-1.6 warns
that a lawyer’s fiduciary duty to the lawyer’s current firm also
governs a lawyer’s conduct in exploring an association with
another firm and is a topic outside the scope of the Rules of
Professional Conduct.

Employment discussions by a lawyer with a firm represent-
ing a party adverse to a current client of the lawyer may give
rise to a conflict of interest if the negotiations would materially
limit the representation of the client. The negotiating lawyer
may be required to comply with Rule 4-1.7(b), including, but
not limited to, obtaining the informed consent, confirmed in
writing, of affected clients.> Although conflicts of interest aris-
ing from a lawyer’s interest in future employment normally
are not imputed to other lawyers in the firm, a negotiating
lawyer may be required to disclose the conflict to the lawyer’s
current firm if other affiliated lawyers may themselves have
a conflict arising from their own interest in their colleague’s
negotiations.>

Avoiding Misconduct

The obligation of a lawyer to be candid and fair with part
ners, other shareholders, and employers is implicit in Rule
4-8.4(c), which forbids conduct involving dishonesty, fraud,
deceit, or misrepresentation.® Partners, shareholders, and
employees owe a duty of loyalty to each other while associated
in a firm. As the Court warned in Cupples I

Most law partnershjps are founded upon a total trust
and confidence among the partners. A breach of this
exceedingly close relationship merits disciplinary
action.’” . . . Prior to withdrawal, lawyers within a firm
have a duty to treat each other fairly and honestly
and to put the interests of the law firm regarding firm
business before their individual interests. The lawyer
may not compete with the firm for business opportu-
nities. Each lawyer has a duty to the firm to represent
firm clients diligently, competently, and zealously.58
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Conclusion

When a lawyer plans or executes a departure from a firm,
or receives notice of termination by the firm, attention to
ethics obligations may be overshadowed by concerns about fi-
nancial stability and cash flow, personal or family adjustments,
discussions with a new firm, or the myriad tasks involved in
setting up a new practice. Lawyers remaining at the firm may
find themselves working to attract new legal talent and clients,
negotiating with the departing lawyer over division of fees,
and focusing on staff retention and morale in the wake of a
key lawyer’s departure. Nevertheless, lawyers on both sides of
the event are advised to keep their ethics obligations to clients
and to the firm at the top of their priority lists. Lawyers have
an ethics obligation to communicate with and protect the in-
terests of clients whose representations will be affected by the
transition. Equally important is a lawyer’s duty of honesty and
fair dealing toward other affiliated lawyers. A resource page
compiling relevant rules, cases, informal advisory opinions,
articles, and frequently asked questions about ethics issues
surrounding a lawyer’s departure from a law firm is available
on the Legal Ethics Counsel website at http://www.Mo-Legal-
Ethics.org. Missouri lawyers with specific questions about the
ethics of their own prospective conduct related to a lawyer’s
departure from a firm may seek an informal advisory opinion
from the Legal Ethics Counsel office.” ()
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