ETHICS

ETHICS OBLIGATIONS
WHEN A LAWYER LEAVES
A LAW FIRM
Sandra J. Colhour1
Most lawyers no longer join
law firms expecting to stay until
retirement. Several times over the
course of a legal career, a lawyer
may require ethics-based guidance
in addressing the thorny issues
surrounding a lawyer’s departure
from a firm.2

firm and one or more of its lawyers go their separate ways.
In addition to examining Cupples I, the prudent lawyer
facing a departure from a firm will proceed in light of other
ethics obligations in the Rules of Professional Conduct,
as well as duties under applicable law, seeking additional
guidance if warranted. What follows is an ethics roadmap for
Missouri lawyers, both those leaving their firms and those
staying behind in the wake of an associate’s or partner’s
departure. Disputes and disciplinary concerns are minimized
when lawyers abide by four categories of departure-related
ethics obligations: (1) communicating notice; (2) ensuring
competent and continuous representation; (3) protecting
confidentiality and resolving conflicts of interest; and (4)
avoiding misconduct.
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and simultaneously to comply with lawyers’ fiduciary duties to
each other while associated in a firm.
If exigent circumstances require personal or telephone notice to protect a client’s interests, a follow-up writing reiterating the client’s right to choose counsel is recommended.

interests during and following the transition.45
Once a client exercises its choice, other attorneys of record
must promptly withdraw from the representation in accordance with Rule 4-1.16, Termination of Representation.
Prompt efforts to protect the client’s interest upon termination as required by Rule 4-1.16(d) include relinquishing the
original client file, refunding any advance payment of fee or
expense that has not been earned or incurred, and taking all
other reasonably practicable steps to protect the interest of
the client.
In the event of a law firm dissolution, lawyers are required
by Rule 4-1.22, Retaining Client Files, to make reasonable
arrangements for the maintenance of client files. Clients must
be given contact information that will enable them to exercise
their right to obtain their files in the future.

Ensuring Competent and Continuous Representation
Law firms and departing lawyers should cooperate to
ensure client representation is competent and continuous
throughout the transition. When a client chooses to be represented by a lawyer who is part of a law firm, both the individual lawyer representing the client and those at the firm with
managerial authority have duties to the client imposed by the
Rules of Professional Conduct.36 Rule 4-1.1 requires competent representation of the client, and Rule 4-1.3 requires that
the representation be provided with diligence. Rule 4-5.1
requires partners and other supervisory lawyers in a firm
to make reasonable efforts to ensure the firm has polices in
place assuring all lawyers within the firm provide competent
and diligent representation and comply with all other duties in the Rules of Professional Conduct. The rule further
requires lawyers in a firm with direct supervisory authority
over another lawyer to make reasonable efforts to ensure the
supervised lawyer complies with the rules, and under certain
circumstances, a managerial lawyer can be responsible for
misconduct of a lawyer under the manager’s supervision.37
Departing lawyers and the firms they leave behind must
cooperate to ensure an orderly transition of client matters
when a lawyer departs from a firm.38 In addition to their mutual duty to provide appropriate notice to clients, both firms
and lawyers leaving firms have duties to ensure client files are
maintained in accordance with Rule 4-1.22 or transferred appropriately, to withdraw in accordance with Rule 4-1.16 from
representing clients who discharge them or for whom they
cannot continue representation, and to make sure the tasks
are carried out competently and professionally.39

Dispute Over Fees Between Departing Attorney and Former Firm
A dispute about fee division must not be permitted to
interfere with prompt distribution of a client’s undisputed
funds as required by Rule 4-1.15 (Trust Accounts and Property of Others) and Rule 4-1.16 (Declining or Terminating
Representation).46 A fee dispute between a firm and departing
lawyer often centers around the proper division of a contingency fee when a lawyer leaves a firm before a matter is concluded. If a firm’s partnership, shareholder, or employment
agreement is silent on the issue, applicable law will govern.
Rule 4-1.5(e), which addresses division of fees between lawyers not in the same firm, does not regulate or prohibit the
division of fees to be received in the future for work carried
out while lawyers were previously associated in a firm.47 If
lawyers who are no longer in the same firm jointly enter into
a new agreement with a client to provide representation, the
lawyers must comply with Rule 4-1.5(e) in dividing the fee.
A lawyer and firm who are unable to resolve a dispute over
fee division may consider contacting the Lawyer-to-Lawyer
Dispute Resolution Program offered by The Missouri Bar.48

Files of Departing Attorney’s Current and Former Clients
In exercising their right to choose who will continue to represent them, clients are entitled to direct attorneys or firms
to transmit their original files to counsel of choice.40 The firm
must honor the client’s directions, even if fees are owed to
the firm.41 Notice to a current client about a lawyer’s impending departure should explain that a client’s original file will
remain with the firm until or unless the client elects to be
represented by the departing attorney or new counsel.42
The files of a departing attorney’s former clients should
remain with the firm unless the firm and departing attorney
agree otherwise and former clients grant informed consent
to the transfer of the files to the custody of the departing
lawyer.43
To fulfill the mutual duties of the departing attorney and
the law firm to provide competent and diligent representation
to the client during the transition period, attorney work product should remain in the client file.44 The departing attorney
and firm should cooperate to ensure access by the client’s chosen counsel to complete information about upcoming deadlines and other information necessary to protect the client’s

Protecting Confidentiality and Resolving Conflicts of
Interest
Lawyers must protect the confidentiality of client information while simultaneously detecting and resolving conflicts of
interest. Departing lawyers and their firms have a duty under
Rules 4-1.6 and 4-1.9 to protect the confidentiality of information related to the representation of current and former
clients of the firm. The lawyer also has an ongoing obligation
not to enter an affiliation with a new firm under circumstances that would result in a violation of the duties owed to clients
and former clients under Rule 4-1.7 (Conflict of Interest:
Current Clients) and Rule 4-1.9 (Duties to Former Clients).49
Under most circumstances, Rule 4-1.10 will impute to all
lawyers in a firm the conflicts of interests of any lawyer in the
firm, including those conflicts brought to the affiliation by a
lawyer joining the firm. Missouri’s Rule 4-1.10 makes no provision for screening or the use of an “ethical wall” to defeat
the rule’s imputation of conflicts among firm lawyers. Lawyers
are obligated to adopt reasonable procedures, appropriate
for the size and nature of the firm and its practice, to detect
and resolve conflicts of interest. Lawyers who are unaware of
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14 Mo. Informal Advisory Op. 20060060 (2006).
15 See Rule 4-5.2, Responsibilities of a Subordinate Lawyer.
16 Cupples I, 952 S.W.2d at 235-36.
17 E.g., State Bar of Ga. Formal Advisory Op. No. 97-3 (1998); Pa. Bar Assoc. Comm. On Legal Ethics and Prof ’l Responsibility and Phila. Bar Assoc.
Prof ’l Guidance Comm., Joint Formal Op. 2007-300 (2007); Ky. Bar Assoc.
Ethics Op. KBA E-424 (2005).
18 Cupples I, 952 S.W.2d at 235-36; see ABA Comm. on Ethics and Prof ’l
Responsibility, Formal Op. 99-414 (1999).
19 ABA Comm. on Ethics and Prof ’l Responsibility, Formal Op. 489 (2019).
20 State Bar of Ariz. Ethics Op. 10-02 (2010).
21 See Cupples I, 952 S.W.2d at 236 (citations omitted) (noting that a
lawyer’s fiduciary duty to other lawyers in a firm has been found to have been
breached by a lawyer’s solicitation of firm clients before withdrawing from
a firm); see also Dowd & Dowd v. Gleason (Dowd I), 693 N.E.2d 358, 366 (Ill.
1998) (opining that lawyers planning to leave a firm may not solicit clients for
their new venture while still affiliated with their old firm), remanded to Dowd &
Dowd v. Gleason, 2001 WL 35834889 (Ill.Cir.Ct. 2001), aff ’d by Dowd & Dowd v.
Gleason (Dowd II), 816 N.E.2d 754 (Ill. App. 2004).
22 Cupples I, 952 S.W.2d at 235-36; ABA Comm. on Ethics and Prof ’l
Responsibility, Formal Op. 489 (2019); Mo. Informal Advisory Op. 950184
(1995).
23 ABA Comm. on Ethics and Prof ’l Responsibility, Formal Op. 489 (2019).
Lawyers wishing to withdraw from a client’s representation must do so as
permitted or required by Rule 4-1.16, Declining or Terminating Representation. See Mo. Informal Advisory Op. 20030049 (2003) (providing guidance to
firm regarding withdrawal when departing attorney is unable to continue the
representation and firm no longer practices in the relevant area of substantive law).
24 Cupples I, 952 S.W.2d at 235.
25 See, e.g., Mo. Informal Advisory Op. 950184 (1995); Mo. Informal Advisory Op. 970197 (1997); Missouri Informal Advisory Op. 20060060 (2006);
Missouri Informal Advisory Op. 2019-03 (2019).
26 See Rule 4-7.1; ABA Comm. on Ethics and Prof ’l Responsibility, Formal
Op. 489 (2019); Ky. Bar Assoc. Ethics Op. KBA E-424 (2005); ABA Comm.
on Ethics and Prof ’l Responsibility, Formal Op. 99-414 (1999); Pa. Bar Assoc.
Comm. On Legal Ethics and Prof ’l Responsibility and Phila. Bar Assoc. Prof ’l
Guidance Comm., Joint Formal Op. 2007-300 (2007).
27 State Bar of Ga. Formal Advisory Op. No. 97-3 (1998); D.C. Ethics Op.
273 (1997); Colo. Bar Assoc. Formal Op. 116 (2007).
28 ABA Comm. on Ethics and Prof ’l Responsibility, Formal Op. 99-414
(1999) (citing D.C. Ethics Op. 273 (1997)); see Pa. Bar Assoc. Comm. On
Legal Ethics and Prof ’l Responsibility and Phila. Bar Assoc. Prof ’l Guidance
Comm., Joint Formal Op. 2007-300 (2007); see also Cupples I, 952 S.W.2d at
235 (emphasizing that purpose of notice is to assist clients in making their
decisions about who will handle their legal work going forward).
29 Pa. Bar Assoc. Comm. On Legal Ethics and Prof ’l Responsibility and
Phila. Bar Assoc. Prof ’l Guidance Comm., Joint Formal Op. 2007-300 (2007).
30 D.C. Ethics Op. 273 (1997); see Dowd II, 816 N.E.2d at 769 (Ill. App.
2004) (finding lawyers’ pre-resignation solicitation of law firm’s client
breached lawyers’ fiduciary duty to firm and evidenced essential element of
claim for tortious interference with firm’s contractual expectancy); see also
Adler v. Epstein, 393 A.2d 1175 (Pa. 1978) (affirming trial court’s finding of
tortious interference with contract where departing lawyers’ notice to clients
supplied clients with new contracts and forms for notifying firm of termination of representation).
31 Cupples I, 952 S.W.2d at 235-36.
32 See, e.g., Reeves v. Hanlon, 95 P.3d 513 (Cal. 2004); Fred Siegel Co. v. Arter
& Hadden, 707 N.E.2d 853 (Ohio 1999).
33 Cupples I, 952 S.W.2d at 235.
34 Id.; see Ky. Bar Assoc. Ethics Op. KBA E-424 (2005); Pa. Bar Assoc.
Comm. On Legal Ethics and Prof ’l Responsibility and Phila. Bar Assoc. Prof ’l
Guidance Comm., Joint Formal Op. 2007-300 (2007).
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35 Rule 4-1.0(n) defines a writing as “a tangible or electronic record of a
communication or representation, including,” inter alia, “electronic communications.”
36 See Restatement (Third) of the Law Governing Lawyers § 14 cmt. h
(Am. Law Inst. 2000).
37 Rule 4-5.1.
38 ABA Comm. on Ethics and Prof ’l Responsibility, Formal Op. 489 (2019).
39 Cupples I, 952 S.W.2d at 237.
40 Id. at 234.
41 Mo. Sup. Ct. Advisory Committee Formal Op. 115 (1988), available on
the website of the Supreme Court of Missouri at https://www.courts.mo.gov/
file.jsp?id=44620; Mo. Informal Advisory Op. 2019-03 (2019).
42 Mo. Informal Advisory Op. 2019-03 (2019); Mo. Informal Advisory Op.
950184 (1995).
43 See Rule 4-1.0(e) (defining “informed consent”).
44 Mo. Sup. Ct. Advisory Committee Formal Op. 115 (1988); see Mo. Informal Advisory Op. 980141 (1998); State Bar of Ariz. Ethics Op. 10-02 (2010).
45 See Rule 4-1.1; Rule 4-1.3; Rule 4-5.1; see also State Bar of Ariz. Ethics
Op. 10-02 (2010).
46 Mo. Informal Advisory Op. 2019-04 (2019). Rule 4-1.16(d) requires a
lawyer upon termination of representation to take steps to the extent reasonably practicable to protect a client’s interests. Rule 4-1.15(e) requires lawyers
to cooperate as necessary to enable prompt distribution of all funds of a client
or third person that are not in dispute.
47 Rule 4-1.5, Comment [8]; Mo. Informal Advisory Op. 2019-04 (2019).
48 Information is available on The Missouri Bar’s website, Lawyer
Resources, Dispute Resolution at https://mobar.org/site/content/LawyerResources/Lawyer-to-Lawyer_Dispute_Resolution_Program.aspx.
49 Rule 4-1.9, Duties to Former Clients, Comment [4], acknowledges the
competing interests involved when a lawyer ends an association with a firm
and considers undertaking representation of a client previously represented
by the former firm. The rule is an attempt to balance the rights of former
clients to expect loyalty and confidentiality, the rights of new clients to freely
choose counsel, and the interests of lawyers to move freely from one practice
setting to another.
50 Rule 4-1.7, Comment [3]; see Rule 4-5.1 and Comment [2].
51 Rule 4-1.6(b)(5); accord ABA Comm. on Ethics and Prof ’l Responsibility, Formal Op. 489; accord ABA Comm. on Ethics and Prof ’l Responsibility,
Formal Op. 09-455 (2009); see also Rule 4-1.9, Duties to Former Clients, which
does not limit future representation by a departing lawyer of a party adverse
to a client the departing lawyer did not represent at the firm and about
whom the departing lawyer acquired no confidential information.
52 Rule 4-1.6, Comment [18].
53 Rule 4-1.6, Comment [19]. At least one jurisdiction has indicated that
improper use of a firm’s client list by a former associate and the lawyer’s new
firm could support claims at law by the old firm against the former associate
and the new firm. Fred Siegel Co. v. Arter & Hadden, 707 N.E.2d 853, 861-63
(Ohio 1999).
54 ABA Comm. on Ethics and Prof ’l Responsibility, Formal Op. 96-400
(1996). It should be noted that not all conflicts of interest are consentable
conflicts. See Rule 4-1.7, Comment [14].
55 Rule 4-1.10(a); ABA Comm. on Ethics and Prof ’l Responsibility, Formal
Op. 96-400 (1996).
56 Cupples II, 979 S.W.2d 932, 935-36 (Mo. banc 1998) (finding that
lawyer’s dishonest and deceitful dealings with lawyer’s law firm violated Rule
4-8.4(c)); Cupples I, 952 S.W.2d at 236 (quoting In re Smith, 843 P.2d 449, 452
(Or. 1992)).
57 Cupples I, 952 S.W.2d at 236 (quoting Comm. On Prof ’l Ethics & Conduct of
Iowa State Bar Assoc. v. McClintock, 442 N.W.2d 607, 608 (Iowa 1989)).
58 Cupples I, 952 S.W.2d at 236.
59 Instructions for requesting an oral or written informal advisory opinion
are available at http://www.Mo-Legal-Ethics.org.
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